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IN THE

Intt^b S^tates Qltrrmt Qlnurt nf Appeals

FOR THE NINTH CIRCUIT.

ALEX MITCHELL,
Plaintiff in Error,

VS. V ^T ANo. 1976

FRANK J. PORTER,

Defendant in Error.

BRIEF ON BEHALF OF DEFENDANT IN ERROR.

The defendant in error, Porter, hereinafter called

the plaintiff, instituted an action on the 17th day of

June, 1910, in the United States District Court of

Alaska, Fourth Division, against the plaintiff in error,

hereinafter called the defendant, to recover the sum of

$2461.50.

The complaint set up that between the 22nd day of

January, 1910, and the ist day of April, 1910, plain-

tiff hauled from Alder and Cripple creeks to Ready

Bullion Creek 547 cords of wood, the property of the

defendant, and that it was agreed between the plain-

tiff and the defendant that the plaintiff should receive

for his services in hauling said wood the sum of $4.50

a cord.

Judgment is asked for $2461.50, the amount due



from the plaintiff to the defendant, which defendant

had agreed to pay (Tr., 11-12).

Upon the filing of this complaint and on the same

day the plaintiff filed with the clerk of the Court an

affidavit in arrest of bail. This affidavit set up that

the plaintiff

"has commenced an action in the above entitled

court, the object and purpose of which is to recover

a judgment against the defendant Alex Mitchell

for the sum of $2461.50 on a claim for services

rendered by plaintiff for and on behalf of defendant

between the 22nd day of January, 1910, and the ist

day of April, 1910, whereby said defendant became

indebted to the said plaintiff in the sum of $2461.50,

which amount defendant agreed to pay; that the de-

fendant Alex Mitchell is about to remove from the

District of Alaska to some point or points unknown

to plaintiff without said territory of Alaska with

intent to defraud his creditors, especially this affiant,

and that said defendant has disposed of all of his

property in the District of Alaska and converted

the same into money with intent to defraud his cred-

itors, especially this affiant" (Tr., 13-14).

Writ of arrest was issued on the same day that the

complaint and affidavit were filed and placed in the

hands of the Marshal, who thereafter made a return

showing that he had arrested the said defendant on the

i8th day of January, 1910 (Tr., 14-15, 7).



upon being returned by the Marshal to Fairbanks,

the defendant gave bail for his appearance (Tr., 7, 16),

and was discharged from custody on June 25th, 1910.

On August 23rd, 1910, the defendant gave notice of

a motion to vacate the writ of arrest and discharging

him from custody and his bondsmen from liability, and

setting aside and rendering null and void all proceed-

ings heretofore had by the plaintiff to cause his arrest.

This motion was to be based upon the affidavit of the

defendant and upon the deposition of one Peter Vachon

(Tr, 17).

This motion was heard on September 2nd, 1910.

Upon the motion the affidavit of defendant was used.

In this affidavit the defendant set up that he owned over

600 cords of 4-foot length wood situate on Alder and

Cripple creeks, and entered into an agreement with one

Sandstrom, Olsen, Gillis and Gaidos, co-partners en-

gaged in mining on Ready Bullion Creek, to sell to the

latter all the said wood at $2.50 per cord, subject to the

conditions that the wood was to be paid for early in

May, 1910, but the title should remain in the defendant

until it lias paid for.

That thereafter these parties caused the plaintiff to

transport the wood to their mining claim on the Ready

Bullion Creek, and in order to avoid any question about

the title of the defendant to the wood when Sandstrom

and the other three partners failed in their mining oper-

ations, they gave him a bill of sale and he took posses-

sion of the wood and sold it for $1800, which included



the original price agreed to be paid therefor and the

expense he had been put to in looking after the wood

and obtaining a purchaser.

He admits that he thereafter started down the river

on his way home to Greece, when he was brought back

on the claim of the plaintiff and that he was at the time

out on bail (Tr., 18-22).

The Court denied the motion (Tr., 22-3).

On October 24th, 1910, the plaintifif filed an amended

complaint with the consent of the Court, in which he

sets up in detail how the indebtedness as between him-

self and defendant arose and asks for the same relief, a

judgment for $2461.50.

Trial of the action was held before a jury upon the

26th day of October, 19 10, and on the 28th day of Octo-

ber, 1910, a verdict in favor of the plaintiff and against

the defendant, in the sum of $2461.50 with costs, was

returned (Tr., 28).

On the 9th day of January, 191 1, a judgment was en-

tered in said action reducing the verdict to $1800 and

holding that the plaintifif was entitled to a judgment

against the defendant for that amount with costs.

In said judgment it was recited also, as follows:

"It further appearing to the Court that the de-

fendant Alex Mitchell has been provisionally ar-

rested in said action under the provisions of Chapter

12, Part 4 of the Code of Civil Procedure for the

District of Alaska, it is further ordered that execu-



tion may be issued against the person of the judg-

ment debtor after the return of execution against his

property unsatisfied in whole or in part" (Tr., 30).

Prior to the entry of this judgment the defendant

Mitchell, who had been out on bail, was surrendered

by his bondsmen into the custody of the Marshal and

his bail exonerated (Tr., 31).

On January 21, 191 1, the defendant made a motion

to be discharged from arrest (Tr., 3), and on the same

day made a motion for an order amending the judg-

ment by striking therefrom the two paragraphs last

hereinabove quoted (Tr., 4-5).

Thereafter, on January 24th, the defendant filed an

amended motion to be discharged from arrest (Tr., 7-

10).

On February nth, 191 1, the Court denied both of

said motions without prejudice to renewal (Tr., 33).

The defendant prosecutes his writ of error from the

order denying the defendant's motion to be discharged

from arrest and refusing to amend the judgment (Tr.,

46-47).

ARGUMENT.

There are two propositions in this case, a jurisdic-

tional one raised by the plaintiff on a motion to dismiss

the writ of error, and that involving the merits.

In order to avoid the necessity of writing two briefs,

we shall argue the question of jurisdiction within the



limits of this brief and that before we take up the ques-

tions involved in a discussion of the merits.

I.

THIS COURT HAS NO JURISDICTION HEREIN.

The writ of error is prosecuted from an order made

by the lower court refusing to strike out the two last

paragraphs of the judgment, and also denying the mo-

tion to discharge the defendant from custody.

The order is as follows:

"The Court having heretofore heard argument

upon the motion of the defendant herein for the dis-

charge of the defendant from arrest and on the mo-

tion for an order striking certain paragraphs from

the judgment of the Court heretofore rendered and

filed herein, and the Court being now fully and duly

advised in the premises, writes his opinion on said

motions.

"Now therefore, it is ordered that the said motion

of the defendant to strike certain paragraphs from

the judgment of the Court heretofore entered herein,

be and the same is hereby denied, and the motion of

the defendant for the discharge of said defendant

from arrest, be and the same is hereby denied luith-

out prejudice" (Tr., 33).

Our contention is,

First—That said order is not a final order or judg-

ment within the contemplation of the Alaskan Code.



Second—That admitting pro argumenti, that the

order denying the motion to discharge from custody

was final and therefore appealable, defendant had made

a prior application which had been denied and had not

appealed from the decision of the Court, and the mat-

ter was therefore res adjudicata.

(i)

—

Order not final.

Section 504, Part IV, page 252, Carter's Annotated

Code of Alaska, provides that:

"Appeals and writs of error may be taken and

prosecuted from the final judgments of the District

Court for the District of Alaska or any division

thereof ..."

These appeals and writs of error may be prosecuted

in certain cases to the Supreme Court of the United

States or in other cases to the United States Circuit

Court of Appeals for the Ninth Circuit, which latter

Court, as provided by said section, has "jurisdiction to

review by writ of error or appeal, the final judgments,

orders, of the District Court."

The only other provisions of the Alaskan Code pro-

viding from what orders or judgments appeals may be

taken to this Court, is that particularly specified in Sec-

tion 507, which provides for an appeal "from any in-

" terlocutory order granting or dissolving an injunc-

" tion, refusing to grant or dissolve an injunction made

" or rendered in any cause pending before the District
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" Court within sixty days after the entry of such inter-

" locutory order ..."
There is further a general provision embraced in

Section 508 applying to Alaska, all laws then in force

regulating the proceeding and practice in cases brought

by appeal or writ of error to the Supreme Court of

the United States or to the United States Circuit Court

of Appeals for this Circuit.

It is clear no appeal or wTit of error can be prose-

cuted from any interlocutory order of the District Court

of Alaska save those mentioned in the statute.

Under the practice of many of the States, appeals

may be taken from orders made after final judgment,

but under the sections of the Alaskan Code quoted, the

right of appeal is limited to final judgments and orders

of the District Court.

The order appealed from in this case does not come

within the purview of either a final order or judgment

or that of the interlocutory orders specified.

It has been maintained and held frequently, both by

the Circuit Courts of Appeal and by the Supreme Court

of the United States, that a final judgment or decree

within the meaning of the act regulating appeals to

these courts, is one that terminates the litigation on the

merits, so that in case of affirmance the court below will

have nothing to do but to execute the judgment or de-

cree as originally rendered.



Bostwick vs. Brinkerhoff, io6 U. S., 3 ; i Sup.

Ct. Rep, 15;

Grant vs. Insurance Co., 106 U. S., 429;

St. Louis I. M. & S. R. Co. vs. Southern Exp.

Co., 108 U. S., 224; 2 Supr. Ct. Rep., 6;

Ex Parte Norton, 108 U. S., 237; 2 Supr. Ct.

Rep., 480;

Robinson et al. vs. Belt et al., 56 Fed., 328

;

Nelson vs. Meelian, 155 Fed., i
;

^
Brockett et al. vs. Brockett, 2 Howard, 251

;

Lodge vs. Tu-ell, 135 U. S., 232; loth Supr. Ct.,

745-

What would be the result if this Court affirmed the

writ of error from this order? Will there be nothing

remaining but for the court below to execute the judg-

ment?

On the contrary, there would still be a right on the

part of defendant to prosecute a writ of error to this

Court from the main judgment in the case, in which

event all questions raised on this appeal relative to the

two paragraphs complained of in the original judg-

ment might again be gone into. This is apparent not

only from the fact that the order complained of is not

a final one on principle, but it is made not final by the

very language of the court below, which gives to the

defendant by the terms "without prejudice" the right

to renew his motions which may be susceptible of a
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similar decision or a different one on the part of the

court below.

The use of the term "without prejudice" contained

in the decree dismissing a bill, indicates a right or priv-

ilege to take further legal proceedings on the same sub-

ject, and shows that the dismissal is not intended to be

res adjudicata of the merits.

Seamster vs. Blackstock, 2 S. E., 36.

A dismissal "without prejudice" leaves the parties as

if no action had been instituted. It gives to a com-

plainant the right to state a new and proper case if he

can.

Taylor vs. Slater, 41 Atl., looi.

In the case of Jennitigs vs. Bartels, 24 Pac. Rep.

(Wash.), 678, there was a judgment for plaintiff, and

added to it was an order that execution issue as well

against the person as the property of defendant. De-

fendant was arrested and thereafter moved to set aside

the order contained in the judgment. An appeal from

the order denying this motion was dismissed on the

ground that it was not a final order.

In the case of Cullen vs. Harris, et al. (Utah), 73

Pac. Rep., 1048, after judgment was entered in the case

the plaintiff made a motion to correct certain alleged

errors in the finding and judgment. The court denied

the motion and an appeal was prosecuted from the order

denying said motion.
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The Supreme Court of Utah held that said order was

not appealable, saying:

"The proceeding to correct had reference to the

regularity of the judgment. The order denying the

motion was an order confirming its finality. Any
errors committed by the trial court in denying such

motion or want of power, if any, in making the order

appealed from, could only be reviewed upon an

appeal from the judgment."

Defendant is, by this writ of error from the order

denying these motions, attempting to prosecute an ap-

peal from a portion of the original judgment only.

This he cannot do.

It is not contemplated by the law that appeals shall

be taken piecemeal or that this Court shall be forced

to listen twice to appeals involving practically the same

questions, or a party compelled to undergo more than

once the expense incident to defending an appeal.

"The law intends that there shall be but one ap-

peal and that that appeal shall be taken only when
all the matters in litigation shall have been deter-

mined. The plain object of this limitation is to save

the litigants the delay and expense of more than

one appeal and to save the Appellate Courts the ne-

cessity of hearing two or more appeals when all the

matters might have been heard upon one."

Maas vs. Lotistorf, i66 Fed., 43, and cases cited.

In this regard the case of Farmers' Bank of Weston



12

VS. Key (Ore.), 54 Pac, 306, is much in point. That

was an action to recover upon a promissory note. Cer-

tain shares of the capital stock of the plaintifif owned

by the defendants were attached. This attachment was

dissolved on motion of the defendants. The plaintiff

moved to vacate such order, and for a judgment by de-

fault and for an order for the sale of the attached prop-

erty. The court overruled the motion to vacate and so

much of the motion for default as prayed for an order

for the sale of the attached property, but in other re-

spects the latter motion was allowed and the judgment

entered. The plaintiff appealed and in its appeal spe-

cifically stated that it especially appealed from the order

of the court releasing the lien of attachment and the

order of the court refusing to grant the motion to sell

the property attached.

The Supreme Court of Oregon held that such an ap-

peal was not maintainable, first because the order dis-

solving the attachment w^as not an appealable order,

and secondly, because

"the remaining portion of the notice is an attempt

to appeal from a portion only of the entire judg-

ment at law—a proceeding unauthorized by our

statute. The judgment rendered by the Circuit

Court in favor of the plaintifif is an entirety and the

plaintiff cannot sever it, leaving the portion favor-

able to itself in force in the Circuit Court and ap-

peal from the remainder. The statute does not au-

thorize the review by the Appellate Court of such
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a judgment by piecemeal. The appeal must bring

up the whole judgment in order to give the court

jurisdiction over any part of it. On such an appeal

the court may reverse, modify or affirm the judg-

ment appealed from in the respect mentioned in the

notice, and may also review any intermediate order

involving the merits and necessarily affecting the

judgment . . . l^he proper practice in the case

at bar would have been for the plaintiff to have ap-

pealed from the whole of the final judgment of the

court below, assigning as error the intermediate

order dissolving the attachment and the refusal of

the court to order a sale of the attached property in

the judgment, and any other alleged error upon

which it expected to rely on such an appeal. But

it cannot give this court jurisdiction to review that

portion adverse to it without appealing from the

whole judgment ..."

The appeal was ordered dismissed.

(2) That portion of the order denying the motion

to discharge defendant from arrest is not appealable

in that defendant had made a prior motion to vacate

the writ of arrest and upon its denial had taken no

appeal. The matter was therefore res adjudicata.

Assuming that an order denying a motion to dis-

charge a debtor from civil arrest possesses that ele-

ment of finality which would render it appealable, the

defendant herein is foreclosed of any right to make

the motion in this case for his discharge by reason of

the fact that he had made a prior motion to vacate the



writ of arrest in August, 1910, which was decided in

September, 1910, and from which he took no appeal.

The matter was therefore res adjudicata when he made

the motion in January, 191 1, conceding that it was

possible for him to make such motion after judgment

if he deemed he was wrongfully in custody.

But there is no provision in the Alaska code per-

mitting any such motion to be made after judgment.

Such a motion is expressly limited to a period before

judgment in order to give the Court any jurisdiction to

entertain it.

"A defendant arrested may, at any time before

judgment, apply on motion to the Court or judge

thereof in which an action is pending upon notice

to the plaintiff to vacate the writ of arrest."

Part IV, Ch. 12, Sec. 121, Carter s Code.

See

Roulhac vs. Brown, 87 N. C, i

;

Wings et al. vs. Hooper et aL, 4 S. E., 463.

In the former case the Supreme Court of North

Carolina say:

"The motion to discharge the defendant from

custody was in effect a motion to vacate the order

of arrest, which is the only means provided by

which a defendant under arrest under such cir-

cumstances can obtain his deliverance, and that

motion, as his honor correctly held, can only be

made before judgment (C. P. P., 174)
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"The motion to discharge the defendant from

custody being in effect the same as the motion to

vacate the order of arrest, the defendant was con-

cluded from renewing that motion even if it had

been made before judgment. The decision upon

the first motion was made by a court of compe-

tent jurisdiction upon a substantial right which

was reviewable by appeal, but no appeal was taken

and must therefore govern this case as res adjiidi-

cata.

The Statute of North Carolina is practically that of

Alaska as to the time within which the motion may

be made and the facts of the case quoted from are

substantially the same as those in the case at bar.

We submit that the remedy of the defendant was a

writ of error from the judgment itself upon which

the validity of the paragraphs complained of could

be considered; and that whatever right of appeal

might have existed from the order denying the mo-

tion to discharge had been lost by defendant's failure

to prosecute an appeal from the decision on the prior

motion.

In this regard, we do not admit, however, that the

Court below had any power to entertain a motion to

discharge the defendant after judgment. The remedy

of the defendant, if he deemed himself unlawfully in

custody, was to be found in some other method of

procedure.
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THE MERITS.

Counsel in the first two points of their brief main-

tain that as no issues of fraud were raised by the com-

plaint or submitted to the jury, and no finding of

fraud made by either the Court or jury, the judg-

ment to the extent of the portion reciting the pro-

visional arrest of the defendant and that execution

issue against his person in default of satisfaction out

of his property, was void and no execution could

issue thereon.

These two points are so inter-related that we shall

consider them together.

The several provisions of the Alaskan Code relative

to granting a writ of arrest permits the same to be

granted upon affidavit and that the facts shall be

found by the Court. It is not contemplated that ques-

tions of fact, arising in such a matter, shall be tried

by a jury. The writ of arrest is to be issued within

the ''discretion of the Court or Judge thereof" upon

the filing of the affidavit specified and the statutory

undertaking (Section loo).

It was therefore competent for the Court to pass

upon the question whether or not the defendant was

about to remove from the District of Alaska to some

point unknown to the plaintiff with intent to defraud

his creditors, especially the plaintiff, and whether or

not he had disposed of all of his property in the Dis-
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trict with intent to defraud his creditors, especially

the plaintiff.

See

Pasour vs. Lineberger, 90 N. C, 159,

where the Supreme Court of North Carolina say:

"The several provisions of the Code in respect

to granting warrants of attachment, and like ap-

plications for ancillary remedies and motions to

dismiss or vacate the same, allow that the same

be granted, discharged or vacated upon affidavits

and other proper evidence, and that the facts be

found by the Court. It is not contemplated that

questions of fact arising in such matters shall be

tried by a jury. In such proceedings, however,

the Court may for its better information and satis-

faction frame and submit issues to a jury, and per-

haps there are cases in which it ought to do so;

but in ordinary cases it is not bound to do so, if,

indeed, it is in any."

See also,

Wings et al. vs. Hooper et al., 3 S. E., 463.

It is admitted by the Supreme Court of California

in the case of Davis vs. Robinson, 10 Cal., 411, prin-

cipally relied upon by plaintiff in error, that the

Court may pass upon the question of fraud in the

first instance, that is so far as "it may be necessary to

authorize the arrest pending the action."

But that to justify execution an issue must be framed
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and be determined like issues of fact raised upon the

pleadings.

In that case issues were framed by counter affidavits

of the defendant but were not submitted to a jury.

Admitting argumentatively that the contention of de-

fendant is correct and that the issue of fraud must be

submitted to a jury, we contend that the case at bar

would not come within the rule. Upon the filing of

the complaint and affidavit in this case, the writ of

arrest was placed in the hands of the marshal, who

arrested the defendant and returned him to Fairbanks

and the defendant thereupon furnished a bail bond

and was released on June 25th, 1910 (Tr., 7, 16), said

bail being maintained until January i6th, 191 1, when

he was surrendered into custody (Tr., 7).

Whatever privilege or right the defendant might

have had to contest the allegations of the affidavit of

the plaintifif and to raise an issue of fraud to be

(according to the contention of counsel) thereafter

submitted to a jury, was waived by his appearance,

which was an admission of the fact that he was about

to leave the country with intent to defraud his credit-

ors, especially the plaintifif, and had disposed of all of

his property in the District of Alaska with such intent

to defraud his said creditors, including the plaintifif.

3 Cyr., 950;

Houston vs. Sedgwick, 32 Atl., 12;

Steivart Y%. Howard, 15 Barb. (N. Y.), 127;
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Lewis vs. Brackenridge, i Blackf. (Ind.), 112;

Maxwell vs. Deans, 46 Mich., 35, 8 N. W., 561

;

Smith vs. Maddison, 7th Ohio, 236;

Norton vs. Danvers, 7 T. P. R., 375;

Spencer vs. Newton, 6 A. & E., i N. & P., 823

;

D'Argent vs. Fivant, i East, 330;

Jones vs. Price, i East, 81.

How, then, was a question of the truth or falsity of

these statements of fraudulent intent to be presented

as an issue to the jury and found upon, when the de-

fendant does not controvert the same, but submits to

the process of the Court, thereby admitting all these

statements to be true?

When the defendant gave bail it was to the efifect

that he "shall at all times render himself amenable

" to the process of the Court during the pendency of

" the action and to such as may be issued to enforce

^^ the judgment therein . .
." (Sec. 102, ch. 12,

Part IV).

Judgment in the action was rendered and entered

on January 9th, 191 1, and a stay of execution granted

until January i6th, about which time his bail surren-

dered the defendant into custody (Tr., 7-30).

Under the provisions of the Alaskan Code here-

inafter cited, execution would issue as of course against

the person of the defendant, upon the entry of the

judgment.

In this respect the law of Alaska is entirely differ-
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ent from that controlling in the cases cited by counsel,

which arc all California cases.

Chapter 31, Part IV, of Carters Annotated Code,

concerns the enforcement of judgments, and it is pro-

vided by section 269 of said chapter as follows:

"Execution against the person. If the action be

one in which the defendant might have been ar-

rested as provided by Section Ninety-nine, an ex-

ecution against the person of the judgment debtor

may be issued after the return of the execution

against his property unsatisfied in whole or in part,

as follows: . . .

"Third:—When the defendant has been provis-

ionally arrested in the action or an order has been

made allowing such arrest and in either case the

order has not been vacated, such execution may
issue of course.

"Fourth:—When execution is issued against the

person of the defendant by leave of the Court, it

shall be applied for and allowed in the manner

provided in Section One Hundred for allowing a

writ of arrest, except that the undertaking need

not be for an amount exceeding the judgment . .
."

There is no such provision in California.

The law in this respect is similar to that of Oregon,

and in this regard the cases of

Banning vs. Roy, 82 Pac. Rep., 709;

Norman vs. Manciette, i Sawy., 484;

U. S. vs. Grisivold, 11 SawT., 807,

are in point.
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The case first cited was an action on a bail bond

and is curiously in point on the motion to amend the

judgment, although the contention there made was

that no execution could issue against the person of

the judgment debtor because of the absence from the

judgment of any reference to the writ of arrest or

warrant, or of any provision that such writ might be

enforced by execution.

Says the Oregon Supreme Court:

"The question thus presented is whether under

our statute, to justify an arrest and imprisonment

of a defendant in a civil action, where he has been

provisionally arrested and discharged on bail, it

is necessary that the judgment should show the

issuance of the writ or an order therefor, or direct

an execution against the person. Section 218,

B. & C. Comp., provides that if the action is one

in which the defendant might have been arrested

as provided in section 260, an execution against

the person may issue on the judgment therein after

the return of an execution against his property un-

satisfied in whole or in part (i) . . . and

(3) 'when the defendant has been provisionally

arrested in the action, or an order has been made
allowing such arrest, and in either case the order

has not been vacated.' In the first and third the

execution issues as a matter of course . . .

This section 218 is the only law providing when
and under what circumstances an execution may
issue against the person of a defendant in a civil

action and it does not require or contemplate that
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the judgment shall contain any reference to the

matter. If the action is in fact one in which the

defendant might have been arrested and the other

conditions provided by section 218 exist, it is suf-

ficient to entitle the plaintiff to an execution against

his person without any order to that effect in the

judgment. . . . Unless the statute otherwise

provides a judgment is limited to the relief sought

by the pleadings . . . and it need not specify

the kind or character of the execution which may
be issued for its enforcement. . . . When the

judgment is rendered the law, and not the Court,

determines that question. There are two kinds of

executions on judgments for the recovery of money
in this State—one against the property and the

other against the person. . . . An execution

against the property can only issue in certain enu-

merated cases, and under certain particular cir-

cumstances . . . One of these is that it may
be issued when the defendant has been provision-

ally arrested or an order has been made authoriz-

ing his arrest and is still in force and the execution

against his property has been returned unsatisfied,

in whole or in part."

It would appear therefore that these two provis-

ions in the judgment complained of were simply su-

perfluous, the same following as a matter of course

from the judgment itself where the defendant had

been provisionally arrested and had not been dis-

charged.
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"A judgment is not vitiated by the addition to

it of merely superfluous provisions or directions

or of matters which follow as the legal conse-

quences of the judgment, whether or not they are

incorporated in it."

23 Cyc, 795

;

Cleveland Orphan Institution et al. vs. Helm
et al. (Ky.), 74 S. W., 274;

Thorn et al. vs. Tyler, 3 Blackf. (Ind.), 504;

French et al. vs. Olive et al. (Tex.), 3 S. W.,

568;

Conlin vs. Lamont Iron Co. (Mich.), 74 N.

W., 1004;

Barthrop vs. Tucker (Wash.), 70 Pac, 120;

Lancaster vs. Inhabitants of Richmond (Me.),

22 Atl., 393.

The error of the Court therefore in refusing to

strike the same from the judgment was harmless, no

prejudice resulting to the defendant therefrom.

MESNE PROCESS CONTINUES IN FORCE UNTIL FINAL

PROCESS ISSUES.

Where, as here, the defendant is surrendered by his

bail, his liability to detention upon mesne process did

not expire on the recovery of the judgment against him

in the action but until he is otherwise discharged by

the Court he must remain in custody and abide capais

satisfaciendum.

"Mesne process under which an arrest has been
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made continues in force until the award or issuance

of final process and is not terminated by final judg-

ment."

J Cyr., 989;

Norman vs. Manciette, supra;

U. S. vs. Grisivold, supra;

In re Kindling, 39 Wis., 35;

State vs. Judge, etc., 37 La. Ann., 385;

State vs. Orleans Parish, 31 Id., 799.

It will be noted that the application for a discharge

was made on the 21st day of January (Tr., 3), the

judgment having been rendered on the 9th of January

and execution stayed for five days. The application

was therefore made at the same term of court pre-

sumably as the rendition of the judgment, being

within twelve days thereafter.

There is no provision in the Alaskan Code requiring

the issuance of an execution at any specified time

other than that contained in Section 282 of Chapter

31, which provides that execution may issue at any

time within five years after the entry of the judgment,

after which time it can only be enforced in the special

manner provided by said section.

This was the law in force in Oregon at the time of

the adoption of this law for Alaska, and the cases of

Norman vs. Manciette and U. S. vs. Griswold, supra,

are very pertinent upon the question of the right of

defendant to be discharged at the time he made his

application, construing as they do analogous sections.
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We quote at length from U. S. vs. Griswold, which,

while following the law laid down in Norman vs.

Manciette, is later in point of time.

Says Judge Deady therein:

"The Oregon Civil Code, Sees. 272, 276, gives

the plaintiff an execution against the body in all

cases where the defendant might have been arrested

before judgment, but only 'after the return of the

execution against property unsatisfied in whole or

in part,' and by Section 277 it is provided that a

person arrested on execution shall be imprisoned

until it is satisfied, or he is legally discharged. By
title 2 of chapter 28 of Mis. Laws, provision is

made for the discharge of persons confined upon

execution, upon the surrender of their property;

but it is also therein provided (Or. Laws, Sec. 21,

p. 628) that the judgment notwithstanding such

imprisonment and discharge, may be thereafter

enforced against the property of the defendant.

"At common law an execution, either against

the body or the property, might issue, of course,

within a year and a day from the entry of the

judgment. (3 Bl. Comm., 421; i Arch. Pr., 281;

Atiy. Pr. K. B., 278, 401 ; St. Westminster, 2

;

13 Ed. I., c. 45; 3 Bac. Abr., 407.)

"By the law of this State (Or. Civ. Code, Sees.

271, 292) an execution may issue, of course, at any

time within five years after the entry of judgment;

but, as has been stated, the execution against the

body cannot issue until one against the property

has been returned unsatisfied. {Id., Sec. 276.)
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From this it appears that at common law the

plaintiff might take the body of the defendant on

execution, of course, within a year and a day from

the entry of judgment, and may do so under the

law of this State within five years of such entry.

"But there is no statute of this State which pre-

scribes, directly or in effect, within what time,

after judgment, a defendant in arrest is entitled to

be discharged, unless taken upon execution issued

thereon. By the New York Code, Sec. 288, it is

provided that where the defendant is 'in actual

custody under an order of arrest,' and the plain-

tiff neglects to issue execution against the person

of the defendant for three months after the entry

of judgment, the defendant may be discharged

from custody, unless good cause to the contrary be

shown. As to what was the practice at common
law upon this point, counsel has not cited any au-

thority, and I have been inclined to the opinion

that, in the absence of any positive rule or practice

to the contrary, the defendant is not entitled to be

discharged as long as the plaintiff is entitled to

charge him in execution, which is five years from

the entry of the judgment, according to the statute

of this State, and according to the common law a

year and a day. Upon this theory of the law

counsel for the plaintiff contend that the defend-

ant cannot be discharged from this arrest for five

years from the judgment, and upon the view most

favorable to the defendant he would not be en-

titled to such discharge until the expiration of a

year from that date.

"But the law of this State having provided that
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a judgment debtor in custody upon an execution

may be finally discharged from imprisonment upon

a surrender of his property subject to execution,

and as such discharge cannot take place while the

defendant is in custody upon the arrest before judg-

ment, it may be said that the purpose and the

operation of the law providing for the discharge

of a judgment debtor upon the surrender of his

property would be hindered and denied if the

plaintiff could compel such debtor to remain in

custody upon the arrest before judgment until he

saw proper to take him on execution.

"Further, the object of the arrest before judg-

ment being merely to hold the person of the de-

fendant so that if he does not satisfy any judgment

which may be obtained against him, his body may
be taken upon an execution to enforce the same, it

may be said that if the plaintiff does not exercise

the right to take the body of the defendant in

execution within a reasonable time, the defendant

ought to have a remedy by a supersedeas and dis-

charge. And, upon further reflection, these con-

siderations have the effect to incline my mind to

the conclusion that, in the absence of any statute

directly authorizing the discharge of a defendant

in arrest, who is not charged in execution within a

certain time after judgment, the court might say

that his discharge was contemplated by the law,

and should be granted, unless the plaintiff within

what might be considered a reasonable time, under

the circumstances, should charge him in execution.

"But, upon further examination of the matter,

I find that, according to the first volume of the
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Attorney's Practice in the Court of King's Bench,

366, a work published in 1759, the rule in that

court was that if that plaintiff obtained judgment

against *a defendant prisoner' and did 'not charge

such defendant so remaining in prison, in execu-

tion of the judgment, within two terms next after

obtaining such judgment,' reckoning the term

wherein the judgment was obtained as one, the de-

fendant may obtain his discharge; citing in the

margin as authorities Carth., 469; 2 Strange, 943,

"53, 1215.

"Assuming, as I do, that this is the rule of the

common law, it applies to the case and supplies the

omission in the statutes of the State. It authorizes

the defendant's discharge in case the plaintifif

neglects to charge him in execution and prescribes

the time beyond which he is entitled to it."

This decision is peculiarly applicable to Alaska, in

that the common law is in force in the District except

as modified by the statute.

Section 218, Part I;

Section 368, Part V.

In the absence of anything in the record showing

that the action was taken at a term of court subsequent

to the entry of the judgment, it is presumed that it

was taken at the same term.

Nelson vs. Meehan, supra.

That being so, admitting that the defendant had the
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right to make the motion to discharge in other respects,

it was premature under the Oregon decisions cited.

II.

THE AFFIDAVIT FOR ARREST WAS SUFFICIENT TO WAR-

RANT THE ISSUANCE OF THE WRIT OF ARREST. BUT

IF IT WERE NOT, THE DEFENDANT APPEARING AND

GIVING BAIL WAIVED THE INSUFFICIENCY IF ANY.

Before proceeding to discuss this point we will ad-

vert briefly to the other two points made by counsel,

namely, that the filing of the amended complaint

changed the action from one at law to one at equity

and stating a new cause of action was practically an

abandonment of the first cause of action.

We do not apprehend that the Court will find much

merit in either of these contentions.

In Alaska the distinction between actions at law

and suits in equity are abolished and but one form of

civil action for the enforcement of private rights or

the redress of wrongs is permitted.

Sec. I, Part IV, Title 2, Carter's Ann. Codes.

The statute intends that the complaint shall contain

a statement of facts constituting the cause of action,

and this statement of facts is indicative of whether

the relief sought is equitable or legal in its nature ac-

cording to which the Court acts.

We confess we can not see either where the cause of
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action is differentiated by the amended complaint or

wherein the action is changed by the filing of the

amended complaint from one at law to one in equity.

The original complaint stated the ultimate fact of

the indebtedness of the defendant to plaintiff for his

services in hauling the wood described therein and the

agreement of the defendant to pay therefor, and asks

a money judgment in a specified amount. The

amended complaint is a detailed statement of how the

indebtedness arose—containing much evidentiary mat-

ter—the ultimate fact of the indebtedness claimed be-

ing still for services rendered in hauling the wood

described and for which it is alleged the defendant

agreed to pay, the amended complaint differing from

the original complaint in that the circumstances out

of which arose the promise or agreement on the part

of the defendant to pay for such services are set forth.

But even if it might be held that the amended com-

plaint stated a new cause of action it has been decided

that

"It is no ground for rescinding an order for a

capias that plaintiff where he comes to declare

may have to rely upon a cause of action different

from that stated in the affidavit upon which the

order was obtained."

3 Cyc, 966;
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Citing

Broun vs. Chapman, 5 C. P. B. N. S., 481 ;

5 Jur. N. S., 19; 28 L. J. C. P., 6; 7 Wk. Rep.,

89; 94 E. P. C. L., 481.

To return to the question of the sufficiency of the

affidavit:

Counsel makes two points in relation to the suf-

ficiency of its allegations as to the cause of action

against defendant, and as to the allegations relative

to the disposition of the property of defendant with

intent to defraud his creditors.

As to the first point, while it may be admitted that

the affidavit is not as full as it might be, yet the sub-

stance of the affidavit must be looked to rather than

the form.

The affidavit recites the filing of the complaint, the

object of which is to recover a judgment against the

defendant for the sum sued for, which action was

based on a claim for services rendered the defendant,

and whereby the defendant became indebted to the

plaintiff in the sum of $2461.^0, which amount de-

fendant agreed to pay.

The complaint was filed on the same day as the

affidavit and presumably the Court had the former

under examination when considering the issuance of

the writ.

The statute does not require that there shall be any

allegation in the affidavit of failure to pay an in-
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debtedness sued on as claimed by counsel. The bring-

ing of the action and such allegation therein is a suf-

ficient assertion of the fact that the indebtedness is

still outstanding.

It is sufficiently averred that the debt is due when

the affidavit states that defendant was indebted to

plaintiff in trust for deponent under a deed by which

defendant had covenanted to pay "at certain times and

on certain events now past and happened."

Barnard vs. Neville, 3 Bing., 126;

10 Moore, C. P., 475; 11 E. C. L., 70.

It is sufficient where the affidavit recites that de-

fendant is in debt for money laid out and expended

and wages due to plaintiff for his services on board

the defendant's ship without an express statement that

the debt is due from defendant.

Symonds vs. Andrews, i Marsh., 317; 5 Taunt.,

751.

So far as the allegation with relation to the dis-

position of defendant's property with intent to de-

fraud his creditors is concerned, it practically follows

the language of the statute, and where such is the case

the affidavit will be held sufficient.

Hockspringer vs. Ballenberg, 16 Ohio, 304.

But assuming that the contention of counsel is cor-

rect and that the affidavit is defective in the particu-
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lars specified, it is too late for defendant to raise ob-

jections thereto after judgment.

All objections to the sufficiency of the affidavit were

waived when defendant subjected himself to the

process of the court by offering bail and pleading

to the merits.

Houston vs. Sedgwick, 32 Atl., 12;

Nemitz vs. Conrad, 29 Pac, 549;

Lewis vs. Breckinbridge, i Blackf., Ind., 112;

Maxwell vs. Deans, 8 N. W., 561

;

Smith vs. Madderson, 78 Ohio, 236;

Norton vs. Danvers, 7 T. P. R., 375 (Eng.)
;

Spencer vs. Newton, 6 A. & E., i ; N. & P.,

823 (Eng.);

D'Argent vs. Vivant, i East., 330;

Jones vs. Price, i East, 81;

Showman vs. Whalley, 6 Taunt., 185.

The case of Houston vs. Sedgwick, 32 Atl., 12, is a

strong one on the eflfect of bail as waiving all defects

in the affidavit for arrest even where the affidavit is

wanting in a material requirement of the statute.

It reviews the English cases and holds that the affi-

davit being a part of the process which brings a de-

fendant into court, any objections thereto must be

talvcn by the defendant in the first instance and before

he has given bail or made his appearance.

In that case the affidavit was wanting in a material
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allegation, and in holding as above stated the Court

say:

**.
. . The practice of the Court of King's

Bench in England, as stated by Mr. Tidd, in re-

gard to affidavits required to hold to bail in a

civil action, is as follows: 'If there be no affidavit,

or if the affidavit be defective, or not duly filed,

or if the sum sworn to be not indorsed, the court

will discharge the defendant upon common bail.'

And then he adds: 'But, if the affidavit be mere-

ly informal, the defendant cannot object to it,

after he has voluntarily given a bail bond, put in

or perfected bail above, taken the declaration out

of the office, pleaded to the action, or let judg-

ment go by default.' i Tidd, Prai., 164. But,

notwithstanding he refers to no less than lO ad-

judged cases in support of this general proposition,

I have not found that any one of them sustains the

latter portion of it, or the qualification of it, on

which the counsel for the defendant in this case

relies,—that it is only where the affidavit is in-

formal or defective, and not where it is wholly

wanting, as in this case, that the defendant can

object to it after he has voluntarily given bail

bond, put in or perfected bail above, taken the

declaration out of the office, pleaded to the action,

or let judgment go by default. On the contrary

we find in the case of Norton vs. Danvers, 7 Term
R., 375, that at that term of the Court of King's

Bench many applications were made to discharge

defendants out of custody on filing common bail

who had been arrested since the passing of a
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recent act of Parliament for restraining for a limit-

ed time payments in cash by the Bank of England,

which enacted that no person should be holden to

bail unless the affidavit made for that purpose

should contain not only everything required by the

statute 12 Geo. I., c. 29, but also state that no ofifer

has been made to pay the sum of money sworn to

in notes of the said bank; this act not having been

adverted to, and this requirement of it having been

omitted in filing the affidavits before referred to in

the many applications. It being a question of

great importance, the Court did not decide it at

first, but on a subsequent day in the term they

thought themselves bound by the positive words

of the act, and made most of the rules absolute

for discharging the defendants out of custody,

or for setting aside the bail bonds, but with costs.

The contention of counsel against the rule in the

case of Norton vs. Danvers was that the defend-

ant had waived all objections to the bail bond

—

First, because he had not objected in the last term;

and secondly, because he had voluntarily given the

bail bond,—the fact being that on receiving in-

formation that a writ had been taken out against

him on the 27th of June last he gave the bail bond.

The counsel for the rule contended: First, that

the defendant had not waived his right to take

advantage of the objection, either on account of

the time that had elapsed since the bail bond was

given, it having been given only a few days be-

fore the end of the last term, or on account of his

having voluntarily given the bail bond, that hav-

ing been given merely to prevent the arrest; sec-



36

ondly, that this was a defect in the proceedings

themselves, which the defendant could not waive,

and not simply an irregularity in the mode or time

of proceeding. Lord Kenyon, C. J.: 'If any error

appeared on the proceedings of the court, I admit

that the defendant could not waive without giv-

ing a release of error; and it has been doubted

how far an error in law can be confessed. But

the affidavit to hold to bail is only process to

bring the party in, and, if he choose to waive any

objection to that, he may do it; and in this case

I think he has waived taking advantage of this

objection. If, indeed, the defendant had been

actually under arrest at the time, his consent to

give a bail bond would not have been binding on

him, because it might be considered as given

under duress; but here he voluntarily gave this

bail bond, and on that ground only my opinion

is founded. Per Curiam. Rule discharged.'

But in this case the application of the defendant

to be discharged on common bail was not refused

by the Court on the ground of a mere informality

in the affidavit to hold to bail, nor was it predi-

cated on any mere informality in it, but upon the

ground distinctly recognized and ruled by the

Court in the decision of it that the affidavit to hold

to bail is only process to bring the party in; and,

if he choose to waive any objection to that, he may
do it, for that is the broad and general principle

ruled in the case by the Court, although in that

particular case they discharged the rule on the

ground only that defendant had voluntarily given

the bail bond without waiting for arrest. From
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note a, appended by the reporters to this case

(page 376), it appears that length of time was

afterwards holden in Fenwick vs. Hunt to be no

waiver of the objection. But in a subsequent case

(Levy vs. Daponte), it was ruled that the de-

fendant could not take advantage of the ob-

jection after he had pleaded. But the broad

principle announced in the case of Norton vs. But-

ler was afterwards on further consideration ap-

proved and affirmed by the same Court in the case

of D'Argent vs. Vivant, i East., 330, upon a rule

to show cause why the bail bond given to the

sheriff by the defendant in the case should not be

delivered up to be canceled, and an exoneretur

entered on the bail piece, on the defendants filing

common bail; which rule was obtained on the

ground of a defect in the affidavit made to hold

the defendant to bail, the same having been made
by the plaintifif without giving herself any addi-

tion, but only describing herself by the place of

her abode. The facts were that the defendant,

having been arrested by process returnable the

first return of the term, grounded upon this affida-

vit, put in bail on the 27th of January, and made
this application on the next day but one, the 29th.

After Jervis had been heard in support of the

rule, who relied on Jarrett vs. Dillon, i East., 18,

and Barrow against the rule, who cited Jones vs.

Price, Id., 81, the Court took time to consider the

cases, with a view to settle the practice in future;

and now Lord Kenyon, C. J., delivered their

opinion. After stating the rule and the facts above

mentioned, he proceeded as follows: 'That the
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affidavit is defective for want of such addition can

not be disputed. The rule of court of Mich., 15,

Car., 2, expressly requires "that the true place of

abode and true addition of every person who shall

make affidavit in court here shall be inserted in

such affidavit." Several instances have lately oc-

curred where defendants have been discharged on

filing common bail, because the affidavit to hold to

bail was defective in not stating the addition of the

party making such affidavit, as required by this

rule of court. And in the case of Jarrett vs. Dillon

in this court in the last term (i East., 18), the

Court, on argument by counsel, made a rule abso-

lute for entering a common appearance for the

defendant on a like defect in the affidavit to hold

to bail. But it has been contended in the present

case that, admitting the affidavit to hold to bail to

be defective, yet the Court ought not now to inter-

pose, the application having been made too late,

being the day after the defendant had put in bail;

that this objection is to be considered in the nature

of an objection to process, which the defendant

may make before putting in bail or entering an

appearance; but that by putting in bail a de-

fendant waives every objection to the process.

In the case, which has already been alluded to, of

Jarrett vs. Dillon, in the last term, one objection

made by the plaintifTf against the rule was that it

was not competent to the defendant to make any ob-

jection to any proceeding in the cause till he had ap-

peared in court by putting in good bail; but the

court, notwithstanding that objection, made the rule

absolute, thereby clearly describing that this was
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to be considered as an objection to process which

may be taken by a defendant before he has appeared

or put in bail.' And then, after reciting and reaf-

firming the ruling of the court in the case of Nor-

ton vs. Danvers, he refers to the case of Chapman
vs. Snow (then recently decided in the Court of

Common Pleas), i Bos. & P., 132, in which the de-

fendant had been arrested on the 5th day of August,

and had put in and perfected bail above, and a plea

had been demanded, and on the i8th of November
a rule was obtained to show cause why an exonere-

tur should not be entered on the bail piece, and a

common appearance allowed, on the ground of an

omission in the affidavit to hold to bail in not deny-

ing an offer to pay in notes of the bank. On show-

ing cause it was alleged that the defendant had
waived any irregularity in the affidavit—first, by

putting in bail above; and, secondly, by delaying to

apply to the court till the i8th of November, twelve

days after the commencement of the term, it was
answered on the part of the defendant that it was

impossible for him to make this application till he

was regularly in court, which he was not until he

had put in and perfected bail. Mr. Justice Heath
and Mr. Justice Rooke, who were the only judges in

court when cause was showed against the rule, held

that the defendant had waived the irregularity, and

discharged the rule. On the next day, Lord Chief

Justice Eyre said: 'My brothers have mentioned

to me a rule for entering an exoneretur on the bail

piece, and allowing a common appearance, which
was yesterday discharged, and, I think properly dis-

charged. The defendant is not now in custody. He
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has put in hail, and is therefore too late to make
this application. If he were to be allowed to move
now, I do not see why he t?iight not he set at liberty

to move after proceedings commenced against the

bail. Perhaps the plaintiff has proceeded against

them, and is very near judgment. For anything I

know, he may have got judgment. JVhere, then, is

the court to stop? Here the process is bad. The
party does not come in the first instance, but does a

voluntary act by perfecting special bail. The cause

goes on, with a total disregard to what is passed.

The bail to the sheriff we discharged, and the whole

of that proceeding is gone. Shall the defendant

now be allowed to apply to us to discharge the

special bail, and introduce common bail in their

place? I think he should not be heard.'********
^'This well considered case of D'Argent vs. Vi-

vant, I East, 330, settled, and ought to have settled,

the principle of law and practice in such cases in

the courts of England, that an affidavit prescribed

by act to hold a defendant to bail in a civil action

IS a part of the process to bring him into court, and
any objection to it on the ground of defect, defi-

ciency, or irregularity in it, may be and must be

taken advantage of by the defendant in the first in-

stance, and before he has given bail or entered ap-

pearance; and, if he fails to do so, he must be con-

sidered to have waived his objection to it, and
neither he nor his bail can afterwards avail himself

of the objection. And at a much later day in Eng-

land the same principle has been ruled in the court
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of King's Bench, that bail sued on the bail bond

cannot traverse the arrest, and Parks, J., said the

question whether or not this security was valid when

given, is not touched by the matter subsequent, al-

though that might have been a ground for moving

to set the bond aside. The allegation of an arrest

was not traversable by the bail."

We quote this case at length as we deem it of im-

portance in view of the fact that there is no statute or

rule of practice in Alaska that would be controlling

in the case at bar, and the opinion therein reviewing

and adopting the English decisions being so thor-

oughly considered, may well be adopted as the true rule

to be applied in this case.

The defendant was served with the summons, com-

plaint and writ of arrest on June i8th, 1910. While

the record does not show when he answered to the com-

plaint, it is presumed that he did so within the time

required by law, namely, thirty days from the date of

the service, which would be some time late in July.

No application for a discharge was made until Au-

gust 23, 1910 (Tr., 17), long after the case was at issue.

The defendant therefore brought himself well within

the rule laid down in said case and formulated in 3

Cyc, 950:

"By voluntarily putting in special bail or plead-

ing to the merits or doing any other act which
adopts the process under which he was arrested, de-

fendant waives all objections to the sufficiency and
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form of the affidavit to hold to bail, unless it is so

defective as to be absolutely void."

We submit, in conclusion, that this Court should dis-

miss the appeal

—

1. Because it is not from a final judgment or order,

and,

2. If the portion denying the motion to discharge

be deemed final, the matter involved in the motion in

that regard was res adjudicata.

In lieu of dismissing the appeal the Court should

maintain the judgment of the court below in that

—

1. The motion to amend the judgment was properly

denied, and if not, the error was harmless, as the state-

ments complained of in the judgment follow as a mat-

ter of law from the judgment itself.

2. The motion to discharge being after judgment,

the Court rightfully denied it, having no jurisdiction

to entertain such motion at that time.

JOHN L. McGINN,
Attorney for Defendant in Error.

METSON, DREW & MACKENZIE
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Of Counsel.


